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INTRODUCTION

Before initiating highwall mining in any future panel, Brook must: (1) test and
analyze the roof, coal, and floor layers from at least three core samples; (2) prove, using a
geostatistical algorithm, that these samples adequately characterize an entire panel;
(3) conduct axial compression tests, axial and diametral point load tests, slake durability
tests, consolidated-drained triaxial tests, and Atterberg limits tests on each core sample;
(4) provide the geotechnical data and analysis to the Department of Environmental Quality;
(5) revise its mine and subsidence control plans to account for new findings regarding the
strength of the roof, floor, and coal layers; and (6) receive the Department’s written
approval to proceed with highwall mining activities. (DEQ Ex. 9 at 4-5; DEQ Ex. 5 at 379).

The Powder River Basin Resource Council does not question the adequacy of this
testing and analysis regimen. (See, e.g., PRBRC Resp. to Mot. to Strike at 5) (noting that
the Resource Council did not present “an [expert] opinion on the content of either
Condition 9 or 10”). Instead, the Resource Council only disputes the timing of the required
testing and analysis. (PRBRC Resp. to DEQ Mot. for Summ. J. at 2). According to the
Resource Council, the Department could not approve Brook’s permit application without
complete geotechnical testing and analysis for every future mining area. (/d.). In fact, the
Resource Council argues that the Council’s 2017 decision mandates this outcome. (/d. at

2-3). Contrary to the Resource Council’s assertion, however, the Council’s 2017 decision



